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This is a response to the Office Action dated September 1 3, 2004, 
A new Office Action is respectfully requested, to correct legal and 
procedural errors in the Office Action's treatment of most of the dependent claims. It is 
further requested to re-start the period for response commencing with the date on wliich a 
new Office Action is mailed. 
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The error complained of is the failure of the Office Action to consider the 

subject matter of each of the dependent claims as a whole. Rather/the Office Action 

entered art-based rejections of dependent claims based stricfly on their dependency from a 

rejected independent claim, and without considering the subject matter added by the 

dependent claim itself Specifically, paragraph 5 of Ihe Office Action (on page 8) indicates 

that aU of the dependent claims "are rejected at least by [virtue] of their dependency on the 

independent claims...". Of course, it is legal error to enter an art-based rejection of 

dependent claims based strictly on their dependency from an independent claim. This is 

home out by MPEP § 608.01 (n) which specifically reminds the Examiners to consider 

dependent claims as a vi^iole, including both the subject matter of the independent claim 

and the dependent claim itself: 

"The Examiners are reminded tliat a dependent claim is 
directed to a combination Lacluding everything recited in the base claim and 
what is recited in the dependent claim. It is this combination tlial must be 
compared with the prior art, exactly as if it were presented as one 
independent claim" (MPEP page 600-80). 

Paragraph 5 of the Office Action actually indicted that the dependent claims 

were '^rejected at least by [virtue] of their dependency on the independent claims and by 

other reasons set forth in the previous office action'', (Emphasis added.) However, for 

most of the dependent claims, the prcvious Office Action (as well as the instant Office 

Action) included virtually identical language which clearly signifies tto the subject matter 

of the dependent claims was not considered as a whole. For example, paragraphs 12, 13 

and 14 at page 12 of the instant Office Action are reproduced below; 
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"12. With regard to claims 9, 35, 61 and 87. they include 
features or limitations as in claim 1. Thus, claims 9, 35, 61 and 87 are also 
rejected imder the same [rationale] as cited in the rejection of the claim 1 
(see claim 1 rejection as detailed above). 

"13. With regard to claims 11-13, 37-39, 63-65 and 89-91, 
they include features or limitations^as in claim 1. Thus, claims 10-14, 23- 
25, 36-41, 49-51, 62-66, 75-77, 88-92 and 101-103 [sic, what claims were 
intended?] are also rejected under the same [rationale] as cited in the 
rejection of the claim 1 (see claim 1 rejection as detailed above). 

'*14. With regard lo claims 15-22, 41-48, 67-74 and 93-100, 
they include features or limitations as in claim 1, llius/claims 15-22, 41- 
48, 67-74 and 93-100 are also rejected under the same Trationale] as cited in 
the rejection of the claim 1 (see claim 1 rejection as detailed above).'' 



It is therefore clear that the rejection of most of the dependent claims is 
legally flawed since the rejection failed to consider the claims as a whole. Thxis, 
Applicants are left without such information as may be useful in judging the propriety of 
continuing prosecution of their application. See 35 U.S.C. § 132(a). 

A new Office Action is therefore wairanted, and it is therefore respectfully 
requested that the date for response be re-started commencing with the date on which the 
new Office Action is mailed. It is further respectfully submitted that tlie new Office Action 
cannot enter a rejection marked "final" if the new Office Action enters a new rejection of 
any of the dependent claims. 

This matter was brought to the Patent Office's attention in two separate 
telephone interviews on October 1 2, 2004: a first with Examiner Duong, and a second 
with Supervisory Examiner Vaughn, Neither telephone interview resulted in a 
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commitment from the Patent Office to issue a corrected Office Action, and it was therefore 
deemed prudent to file this Request. 

Applicants' undersigned attorney may be reached in our Costa Mesa, CA 
office at (714) 540-8700. All correspondence should continue to be directed to our below- 
Hsled address. 
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Respectfully submitted. 




Attorney for Applicants 
Michael K. O'Neill 
Registration No. 32,622 



FITZPATRICK, CELLA, HARPER & SCINTO 
30 Rockefeller Plaza 
New York, New York 10112-2200 
Facsimile: (212)218-2200 



This Page is Inserted by IFW Indexing and Scanning 
Operations and is not part of the Official Record 

BEST AVAILABLE IMAGES 

Defective images within this document are accurate representations of the original 
documents submitted by the applicant. 

« *' 

Defects in the images include but are not limited to the items checked: 

□ black BORDERS 

□ IMAGE CUT OFF AT TOP, BOTTOM OR SroES 

□ FADED TEXT OR DRAWING 

□ BLURRED OR ILLEGIBLE TEXT OR DRAWING 

□ SKEWED/SLANTED IMAGES 

□ COLOR OR BLAOC AND WHITE PHOTOGRAPHS 

□ GR-VY SCALE DOCUMENTS 

□ LINES OR MARKS ON ORIGINAL DOCUMENT 

□ REFERENCE(S) OR EXHIBIT(S) SUBMITTED ARE POOR QUALITY 

□ OTHER: ^ 

IMAGES ARE BEST AVAILABLE COPY. 
As rescanning these documents will not correct the image 
problems checked, please do not report these problems to 
the IFW Image Problem Mailbox. 



